Introduction
In May 2007 Europe celebrated the first lustrum of the EU Insolvency
Regulation (number 1346/2000) . The regulation is not the only legal measure of such a young age which has influenced cross-border insolvency law in Europe.
The 21 st century has started with several legislative measures of importance for insolvencies with a cross-border effect in the European Community. After having taken stock a list will be drawn of some suggestions for improvement of the system of cross-border insolvency in Europe.
Coordinated universality as basic model
The activities of undertakings have more and more cross-border effects and are therefore increasingly being regulated by Community law. While the insolvency of such undertakings also affects the proper functioning of the internal market, there is a need for a
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Community act requiring coordination of the measures to be taken regarding an insolvent debtor's assets.
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From way back, the issues to be solved concerning cross-border insolvencies are being approached from two points of departure: 'universality' and 'territoriality'. In the universality model insolvency proceedings are seen as a unique proceeding reflecting the unity of the estate of the debtor. The proceeding should contain all of the debtor's assets, wherever in the world these assets are located. In this approach the whole estate will be administered and reorganised or liquidated based on the rules of the law of the country where the debtor has his domicile (or registered office or a similar reference location) and in which country the proceedings have been opened. The applicable law for the proceedings and its legal and procedural consequences is the law of the state in which the insolvency measure has been issued. This So, what is the chosen approach to reach a proper functioning of the internal EU market when confronted with cross-border insolvency cases? These cases include instances where the insolvent debtor has assets in more than one
Member State or where some of the creditors of the debtor are not from the state where the insolvency proceeding is taking place. These instances cause a great number of sometimes rather complex legal questions, such as the international jurisdiction of the court which is authorised to open insolvency proceedings, the law applicable to the insolvency proceedings and on the substantial and procedural effects of these proceedings, for example, on the legal position of creditors from abroad and their rights to set-off or the termination of employment contracts, the issue of recognition of proceedings which have been opened abroad, the powers of a liquidator or administrator who has been appointed abroad, etcetera.
2 See recital 3 of the InsReg.
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law often is referred to as lex concursus, lex forum concursus (or: forum law), being the law (lex) of the country where a court (forum) opened insolvency proceeding (dealing with concurring claims of creditors: concursus) and which court is (or has been) charged with hearing, conduct and closure of the proceedings. The liquidator (or administrator) in this approach is charged with the liquidation (or reorganisation) of the debtor's assets all over the world of which the debtor himself (partly) has been divested respectively he is charged with the supervision of the administration of his affairs. The lex concursus determines all consequences of these proceedings, for example, with regard to current contracts, the powers of an administrator and the bases and system of distributing dividends to creditors. The territoriality model on the other hand takes as a basic idea that the respective insolvency measure only will have legal effects within the jurisdiction of the state within the territory of which a court has opened the insolvency proceedings. The legal effects of these proceedings therefore will abruptly stop at this state's borders. The limitations these proceedings will bring to a debtor's legal authority to administer his assets are not applicable abroad. Assets in other countries will not be affected by these proceedings and the administrator who is appointed will not have any powers abroad. The following provides a quick scan of the contents of the Insolvency Regulation.
The general provisions establish the area of application of the regulation. It is confined to "proceedings which entail the partial or total divestment of a debtor and the appointment of a liquidator". 
74/211
For a company or legal person, the presumption is that the centre of the debtor's main interests is the place of its registered office, but this presumption may be rebutted (article 3 (1) (article 3(2)).
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should correspond to the place where the debtor conducts the administration of his interests on a regular basis and is therefore ascertainable by third parties.
The effects of the latter proceedings -referred to as secondary proceedings -are however restricted to the assets of the debtor situated in the territory of the other Member State (article 3(2) last line) and this proceeding may only be a winding-up proceeding. In the framework of main proceedings and secondary proceedings one notes the combination of universality and territoriality, as referred to above.
The 'centre of main interests' (COMI) -
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10 See art 4(1). 11 Art 2(h) provides that for the purposes of the EU Insolvency Regulation an 'establishment' shall mean "any place of operations where the debtor carries out a non-transitory economic activity with human means and goods". 12 As recital 13 provides.
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In The regulation further provides for a duty to inform known creditors in the other Member State and the language to be used in the specific notice.
In general, the EU Insolvency Regulation only applies to intra-Community relations; in cross-border insolvency cases relating to non-EU states the rules of general private international law or specific legislation of a country (domestic or contained in a treaty) in this field apply.
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How to determine COMI?
It may follow from the above that courts determine on COMI following the interpretation of a super abundance of facts. In general, it would be submitted, in these court cases one sees the confrontation of two concepts. The first one is a 'Contact with Creditors' (sometimes: 'business activity') approach: through the eyes of creditors a debtor's COMI has to be determined. After all, recital 13
provides that COMI should correspond to the place where the debtor conducts the administration of his interests on a regular basis "and is therefore Where a debtor is a subsidiary company whose registered office and that of its parent company are situated in two different Member States, the presumption laid down in the second sentence of Article 3(1) of Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, whereby the centre of main interests of that subsidiary is situated in the Member State where its registered office is situated, can be rebutted only if factors which are both objective and ascertainable by third parties enable it to be established that an actual situation exists which is different from that which location at that registered office is deemed to reflect. That could be so in particular in the case of a company not carrying out any business in the territory of the Member State in which its registered office is situated. By contrast, where a company carries on its business in the territory of the Member State where its registered office is situated, 83/211 the mere fact that its economic choices are or can be controlled by a parent company in another Member State is not enough to rebut the presumption laid down by that Regulation.
The other important decision is that the main insolvency proceedings opened by a court of a Member State must be recognised by the courts of the other Member States, without the latter being able to review the jurisdiction of the court of the opening state. Another judgment of the ECJ is that a decision to open insolvency proceedings for the purposes of article 16's rules of automatic recognition is a decision handed down by a court of a Member State to which application for such a decision has been made, based on the debtor's insolvency and seeking the opening of proceedings referred to in annex A to the regulation, where that decision involves the divestment of the debtor and the appointment of a liquidator referred to in annex C to the regulation. Such divestment implies that the debtor loses the powers of management that he has over his assets. This all means that the judgment based on the application on 27 January 2004 before the High Court (Ireland) must be recognised.
As a follower of the 'contact with creditors' approach personal concurrence is with the decision with regard to COMI. For a company or legal person, the presumption is that the centre of the debtor's main interests is the place of its registered office, but this presumption may be rebutted. The presumption should be taken serious. It only can be rebutted "if factors which are both objective and ascertainable by third parties" enable it to be established that reality differs from the legal form (the formal location at that registered office).
The ECJ provides two examples: (i) when a company is not carrying out any business in the territory of the Member State in which its registered office is situated, and (ii) where a company carries on its business in the territory of the Member State where its registered office is situated. In the first example (PO Box companies; sham companies) the presumption may easily be rebutted. In the second example COMI could be in the other Member State, but "the mere fact that its economic choices are or can be controlled by a parent company in 84/211
another Member State" is not enough to rebut the presumption. Internal 'invisible' (potential) control by the parent will be not or hardly ascertainable.
Rebutting the presumption based on these facts does not work. That is only possible if factors which are both objective and ascertainable by third parties would lead to that consequence. That objective would not be achieved if the debtor could move the centre of his main interests to another Member State between the time when the request to open insolvency proceedings was lodged and the time when the judgment opening the proceedings was delivered and thus determine the court having jurisdiction and the applicable law.
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Transfer of jurisdiction would also be contrary to the objective of efficient and effective cross-border proceedings and retaining the jurisdiction of the first court seized ensures greater judicial certainty for creditors who have assessed the risks to be assumed in the event of the debtor's insolvency with regard to the place where the centre of his main interests was situated when they entered into a legal relationship with him. Concluding:
The answer to be given to the national court must therefore be that Article 3(1) of the Regulation must be interpreted as meaning that the court of the Member State within the territory of which the centre of the debtor's main interests is situated at the time when the debtor lodges the request to open insolvency proceedings retains jurisdiction to open those proceedings if the debtor moves the centre of his main interests to the territory of another Member State after lodging the request but before the proceedings are opened. 
It is interesting to note that in the ECJ
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concurring secondary proceedings (in one or more other Member States)
having this nature, has been criticised. It is submitted however that this limitation flows from the clear desire "to achieve a system of international cooperation that is simple and easy to understand", see Virgós. 36 the rules of mandatory coordination and the influence rights given to the main trustee would provide enough means to protect the rescue efforts in the main forum. This line of reasoning explains the rule adopted: secondary proceedings are possible, provided they are of the winding-up type, but they are subject to the ….. main-secondary scheme of coordination. 
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to cooperate is necessary in order to voice, with regard to all claims, the principle of equal treatment of pari passu ranked creditors.
In a dozen or so separate provisions the Insolvency Regulation gives shape to the idea of 'unity of estate' (there is after all only one debtor), with regard to which he who has the most dominant role (the main liquidator) in principle directs the completion of the insolvency process, under the supervision of a national court. In this process the main liquidator has, with regard to any secondary proceedings, a set of controlling or coordinating (procedural and substantive) powers which he can exert. It is for this reason that for the model of international insolvency law in the system of the EU the description of 'coordinated universalism' is used. 
Empfielt sich für das Deutsche internationale Insolvenzrecht eine
Neuorientierung? Schriften zum Deutschen und Europäischen Zivil-, 
